AGENDA ITEM #10

Information Item: Overview of recent Court of Appeals decisions construing easements and
riparian rights along public freshwater lakes and request for input concerning
development of a nonrule policy document to assist in distinguishing private easements and

public easements

This information item reviews Kranz v. Meyers Subdivision Property Owners, 969 N.E.2d 1068
(Ind. App. 2012) [“Kranz 17| and Kranz v. Meyers Subdivision Property Owners, 973 N.E.2d
615 (Ind. App. 2012) [“Kranz 27]. Kranz | and Kranz 2 were decided by a Commission
administrative law judge, reviewed by the Commission’s AOPA Commuttee, affirmed by the
Starke Circuit Court, and affirmed with published opinions by the Court of Appeals of Indiana.
They consider several fundamental issues pertaining to DNR and Commission regulatory
authority on public freshwater lakes, including disposition of proprietary interests, identification
of riparian zones within public waters, and inverse condemnation (a form of constitutional

“takings™).

Also considered briefly is Bass v. Salyer, 923 N.E.2d 961 (Ind. App. 2010). Kranz | and Bass
illustrate two distinct lines of judicial decisions pertaining to the application of easements to
riparian rights. Kranz 1 illustrates the potential consequences of a private easement. Bass
illustrates the consequences of a public roadway (sometimes referred to as a public easement).
Input would be requested from the Commission concerning the possibility of developing a
nonrule policy document to assist in application of these two lines of judicial decisions.

Copies of Kranz 1, Kranz 2, and Bass are attached.
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[“Kranz 17

Kranz v. Meyers Subdivision Property Owners, 969
N.E.2d 1068 (Ind. App. 2012)
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MEYERS SUBDIVISION PROPERTY
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Background Owners of sement estate
Iakefront property, which was subJect to

‘easement. he]d by .other. suhdmsmn resi-

dents sought ,]uchclal review of Natural
Resource Commission (NRC) which deter-
mined that the -easement holders were en-
titled to place a group pier at the end of
the easement and which required property
owners to move their own pier fo accom-
modate that pier. The Cireuit Court,
Starke County, Roger V. Bradford, J., af-
firmed, and seryient estate owmiers appeal-
ed.

Holdmgs The Court of Appeals, Crone
J., held that: -

@, NRC had ,]urisdlctmn 3

b
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(2) NRC properly-located - group: pier en-
: tu'ely within servient estate owmers’
"riparian zone; T NE
(3) evidence was sufﬁment to support de-
termihation that new configuration of
piers remedied original reasons for-de-
nying permit for group pier; and -
(4) decision did not constitute a- takmg
Aﬂ"u’med -

1L Administrative Law and Procedure
&=305 "

The powers of admm1strat1ve agenmes

are limited to those granted by thelr en-

abling statutes. S

2. Admlmstratwe Law and Procedure
¢=447 1. ) -

A party cannot confer Ju.t‘lSdlCthn

upon an admmlstratwe agency by consent

or agreement

3. Adminjstrative Law: and Procedure
&=303.1 . T ‘

- Any act.of an agency 1n excess of 1ts

power is ultra vires and vold 3

4. Judgment 6-7’27 489

o Judgments rendered Wlthout personal
or subject matter Jmedlctlon are void and
may be directly or collatera]ly attacked at
any tlme . . e e

5, Courta @737(1), 30
* Subject matter jurisdiction caiinot be
waived, and courts at all levels are re-
quired to consider the issue sua sponte.
6. Water Law €=1290 -
Natural  Resonrces  Commission -
(NRC) had jurisdiction to consider ‘wheth-

_er owners of lake accesy easement were

entitled to a permit for & group pier.at the
end of their casement and todetermine
the scope of the accéss or riparian rights.
West's ALC. 14-11-1-6, 14-26-2-8, 14~
26-2-b. e
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7. Water:Law: @1290 .

Natural* “REs0UTees Comrmsemn--
(NRC) Tias Ju:r'lsdlctlo detarming: the
scope of a lake acodss easement"or-mpaman -
rlghts to. the extent necessary 10.¢ 'rry out

-_dors, whlch would make na\ngatlon ‘mote
-diffieult: and. pose % threat to.the safety: of .
‘both’ swimimners: —and+boaters; and- that she l
would: recommend approval it there.were |
- 15.t0. 20, feet of  cléarance ‘ofl- ‘each ifide;of ! i
-the croup: p1er “and. NRC's: de01s1on e A By g

_ '_unred landowners “and, easement holders-
_to move thelr plers 80. that there. would be _
clearance, 01 each | 7 P

placement of plers onH
lakes Weet’s AIC 14‘—11‘

appropnately created buf!
' sement estate. 0

Dwdence WaSI sufﬁclen 1 4
Natural Resouicds Commlssmn (NRC) de— '
termmatlon that new conﬁgurahon of p1ere

t1ve use of hls- or:her property,r_._

conservatlon ofﬁc_‘ testified th
focuses “oni several factors, mcludmg the

mary concern was that the emstmg conﬁg—,
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economic impact. of .the regulation on the
claimant,  the -extent. to which the regula-
tion interferes with reasonable investment-
backed expectations, and the character of
the government action. U.S.C.A. Censt.
Amend, . 14; West’s AlLC.. Const Axt, 1,

§21

-Jere L Huinphrey; Wyland, Humphrey,
Wagner & Clevenger, LLP, Plymouth IN,
Attorney for Appellants. -

Gregory F. Zoeller, Attornej General of
Indiana, Andrew R. Falk; Deputy Attorney
General Indlanapohs, IN Attorneys for
Appellee ;oo .

OPINION

C,RONE Judge
Case Summary

Gunther and Ca,rol Kranz own property
on. Bass Lake. that is subject to an ease-
mient by other landowners in the Meyers
Subdivision (“the Subdivision”). In.prior,
separate .. proceedings,  the Natural Re-
sources Commission-.(“the NRC™) deter-
mined ‘that the easement holders had the
right to: place 2 pler at the -end of the
easement, but they would have to apply for
a perinit.- for:a"group piér (“the Group
Pier”) ‘from: the” Department -of Natural
Resources (“the' DNR”).' The DNR initial-
ly denied the permit because it believed
that the Group P1ers proxumty to 11e1gh—
boring piers created a safety Hazard. The
easement Holders requested a hearing be-

foré “an’ administrative law’ judge (“the.

ALJ"), who determined- thaf the casement
holders should be allowecl to have a g'roup

l The NRC "15 an autonomous board that
addresses issues pertaining to the [DNR] This
‘twelve-rhember board includes seven’ citizens
- chosen: on.a bipariisan basis, three ex officio
- members. from state agencies, a_nd- one repre-

- 2969 ‘NORTH -EASTERN:REPORTER, 2d SERIES. . - i

pier and that the Kranzes.should move
their pier to aceommodate the:Group Pier.
The-Kranzes appealed to.the; NRC, wh1ch
adopted the ALT’s decision, .. e

The Kranzes then gought Judlmal review

in.the Starke Circuit Court. The Kranzes'

advanced four -reascns. for: reversing the
NRC’s decision: (1) that the' NRC lacked
jurisdiction to determine property rights;
(2) that the decision was arbitrary and
capricious because the NRC did not follow
its-own rule; (3) that the decision was not
supported by substantial evidence; and (4)

. that the decision effected-an 'unconstitu-

tional taking. The- trial ‘court affirmed,
and the Kranzes appealed to' this® court.
We conclude that the NRC 'has jurisdiction
to -render a decision concerning property

rights to' the ‘extent necessary-to imple-
ment the permit process.” We- als. con-

clude that the NRC properly mterpreted
and applied its own rule. , Further, the
ev1dence favorable to the deasmn is that
the safety concerns were a]levmted by
moving the ne1ghbor1ng' piers away from
the. Group Pier. Finally, we conclude.that
there was not an unconstitutional taking of

the Kranzes' property.... Because;, Bass .

Lake is.a public freshwater lake, the only
effect of the NRC's decision -on, the

-Kranzes ploperty rlghts was to, reloeate

their pler, and there Was.no. mdleatlon that
the pier was any less usable in the locatlon
chosen by the NRC. The demsmn does not
deprive the Kranzes' property of ‘all or
substantially- all of its economie or produc-
tive use and therefore is not an-unconstitu-
tional taking. Therefore, we affirm. -
Facts and Procedural History

The Kranzes own.Lot 49 of the Subdivi-
sion. = 'The Kranzes’ property .is-bordered'

vsentative of the Indlana Academy of Science.”
Meet the NRC, www.in. gov/nrc/2352 htm {last
visited June 7, 2010). See- also Ind.Code
§ 14-10-1—1 (establishing the NRC)."
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on the north side by Bass Liake, which is &
public freshwater: lake.' The:western fif-"
teen feet of the Kranzes' property:is sub-
ject to an easement held by-the. property
owners in the Subdivision; who do not have
Jakefront property.... Lot 48, which- borders
the Kranzes' property on the, ~west, -is-
owned by Christopher - Bartoszek.; For 2
period of several decades the . easement
holders placed a p1er (“the Group P1er”) at
the end of- the easement 1n order to access
the lake. V. _
“In.the sprmg -of 2007 a. d1spute arose
between the - easement holders and the
Kranzes-.and - Bartoszek regarding - the-
Group Pier. Sometlme during 2007; DNR

Conservation - Officer. Brian: Oulbreth ex-.

amined the ‘deed: creating the -eagement;
and determmed that it ereated only:a right

to a path to the lake, not: to placement of a

pier in the lake: ., . - #ds +f
‘On QGctober 15 2007 the- easement':hold—
ers initiated - administrative :proceedings
before an-ALJ to review-Officer Cualbréth’s
determination. : The Kranzes-and: Bartosz—
ek-were respondents in: those: proceechngs
The-DNR was also added as a- thlrd-party
respondent- becaise: of 1ts regulatory au—
thority over the laker~ " 1 -1 ;
Each party Was ordered to prowde the
ALJ-with a written statement of conten="
tions. ‘The easement holders™ contended
that their easement inclided" the” nght:
place a pier in the lakeanid, alternativély;
that - they had obtained " such a iight
through adverse: possesgion. The Kranzes
and Bartoszek denied these contentlons
The DNR's .statement- 1dent1_ﬁe_d four is-
sues: (1) whether the ‘easement .contained
a grant of riparian rights;- (2).if 80, wheth-
er the right to. place a pier in the-lake was

among those rlghts, (3) what the dJmen--

!

2. Riparian rln'hts have been tradmonally asso-
ciated with owners of’ land abuttmg a’river or
stream, while ‘those with shoreline on a [ake
or pond acquired littoral rights. Zapffe v

gions “of any rrparlan Z0ne | created by the
deed were: and- (4) whethet- the easement
Yolders. were: fequired-to: ‘obtain® a pernut

from the DNR hefore placmg a p1er m the L

hlo, Rlchard Leadbet
The ALJ found

Nancy
Lor1 Bndegroom.

ﬁcity -as to° the hlstorlcal use” of the' eages:
ment’ and pier’. - Leadbetter testified that
n°1962,: . Joseph Meyers, the. creator of- the
Subdivision; gathered the property owners
aridritiformed: them-that the: eagerdent Was
gaing - to’ be' moved Ao - Lot 48 to- its
present Tocation’ on/ ‘Lot 49 Meyers told
the easement holders to, o th i 'ple' t0.
the hew-l6cation: At_vano_ S tin i
road ties, ‘wooden? beams, ;
been. placed along the: shorelme to control_ )
erosion. : '

prachcal necess1ty’& for gettmr
wall.wand.. mto the. watera

partlally base )
credible, than the easem nt, hol
mony. - ; o
.~The: ALJ found that the easement hold— :
ers had estahhshed by L% preponderance of

S;be.ny, 587 N E 2d 177 1
’ 1992) zrans demed Howevcr, ) |

patian”*is how “oridely used th refer to both

classes of ownersl'up T AT

Currently, there. is 2 stone_sea-,_' :

AT

ety
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the - evidence; -that:the. easement iheluded

the right: “t6° plade-a pierto facﬂltate reas o

sonable “access-to-Basg Eake. ‘At a- miini-
mmun; 'the- pier Tmistiafford- the- ability to
safely-and eonveniéntly traverse shoreline
structures, ‘such, as.-seawalls.”. - Id.", The

' ALJ determmed that the Group P1er was a

structure that requlred a perm1t from the
DNR Thus the easement holders Jwere
entltled to place & pier in the’ Iake upen
successful completlon of the permlt pro-
cess Nelther the. Kranzes nor’ Bartoszek
sought Jud1c1al review: of the dec;lsmn

i On Novemher 6; 2009 - Adethio,’ as secre-
tary of- the Meyers Subdmsmn .Property
0wners Assoclatmn (“the .Assoc1at1on”),
submltted an; application for.a. group: pier

'on :hehalf 'of the: Association.: The applica-

tion: requested: pernnssmn for-:a-pier:. 171
feet' in:lengtha extendmg from theease-
ment.-It: would: be: three- feet wide- with -a
sitting:. bench and a. ladder mto the:water:
On: January. 18; 2010 Adochlo _supplement-
ed: the apphcatlon w1th add1t1ona1 informa-
tion. requested by: the DNR: Adochig-con-

firmed :that {he: easement-holders: did not’

mtend to- moor boats at the. Group Pier.

“The. DNR “dénied ! Ithe pern'nt for four
reasonsyss ' SRS
et the- 1proposed pro;ject wﬂl both” in:
: ’frmge ol ‘acdess of air ad]acent

"*landowner to‘ the pubhc freshweter

© lake and- i

i tiom *- -
2 public sa.fety i a pnmary €0 ern
~'due to'thé very narrow corrldor that

- ig-ereated on’ both s:des of the pro-
- posed pier;” 4§ a résult of these nar:
| yow veorridors]: bodters: and: swim-

. Mers are at ) real or. potentlal msk

’dne to the ‘very “riattow corridors
nawgatmn g unduly “restricted;
boats. cannot set‘ely nawgate in these
~eorridors without tisking damage to

7 96 NORTEE EKS‘I‘_ERN’-REPORTE_R’,‘_--zd SERIES" - 1%

* .. their boats or damage to piers whén
. - attempting to: na‘ngate -in: these cor-

~i0s riders:
e d; *'-f-"compahblhty W1th the -activities' of
.+ other riparian owiérs 1§ ‘inifringed
S ipon - due to the narrow: corndors
--eleated - SRR N
Appellants"App at 49

oh July 8, ‘010" Easement Holders Gail

Gorman; Harry Adamek Brldegroom, anid
Adochm téstified in support ‘of the apphca—
tion.  "Their” testnnony 1nd1cates “thiat ap-
pro)nmately twenty—two propertles ire
' nd* fout property
ownerd* have opted-olit of the' Assoc1at10n
and " therefore “Woild “not“be using - tHe
Group- Pier; dlthéigh they ‘douldstill ‘use
the - pathway. ' - Easeiiient” holders also
bring guests with them on'oecasion: Asso-
ciation’members:like tosit on’ the 3 p1er or
use it-to access the-water - for:swimining.
A lehgthy piek-is' needed bédause -Bass
Lake'is: generally very shallow; sometimes
only- whist-deep:"at *'the -¢enter;~ Seniors
with lintited: mobility+ particularly néed a
pier to:get’ over the sedwall. ~People some-
times ‘bring- their -boats: ipto the Grovp
Pier. to .pick; up’ passengers, . but: -hoats
would ‘not be. moored: there, . Bdsément
holders Jept, thelr boats” at” a~marina or
made- errangements -with nelghbors Who
had lakefront property. ioE L 4

“"Use -of “the Group: Piér variés: some-.
What ‘with weekends -being: a- littl¢. busier
arid: “heliddys - bemg ‘the “busiést -time.
Adochio testified that about” sixteen Asso-
ciation  rernbet's tise the - aring ‘instead
of “the Groiip:Pier;” abont” niné ‘membérs
are Senior’ citizens -who 1é -the " Group
Pier primarily for sitting, and-ahout: elev-
en members use the Group Pier for gen:
éral recreatlonal purposes Adoch.lo ‘testi-
fied. that there were typlcslly foirr to five
people. at 4 time in-the arez of the Group

Pier
er.t
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Pier-and the easement; and eve_n at bus'i-
er times, usually twelve: or.fewer. =;

" The easement holders “testified” that the
Birtoizeks and the Iﬁanzes had moved
their - -piers toward “the'’ eagément:’ to
“gqueeze [them] out.”? - Tr. at+16: ‘They

asserted that there had not been acc1dents -

in the past, and. there would not be. safety
or navigational. issues. if. the Bartoszeks

and the Kranzes. moved thelr p1ers toward

Kranzes p1er 1s 250 feet Ion'g, ' g1v1ng them‘
seventy -nine: feet that they‘_z could use -_,to

moor, their boat mthout concern i mter—
ference from the Group Pleﬁr"

—:Bartoszek test1f1ed hat he had: moved

his pier eastward. toward the easement-in - s

order to accommodate Thig. ne1ghbor to the

west; who needs a.relatively: “wide pier: w1th‘ .

a ramp due -to.a; disabilitys i Bartoszek
testified. that sométimes. there are.twelve
to fifteen people ; swimming near. the Group
Pier, and he sometimes does not go out in
his boat because:. he_does, not feel that he
can nawgate around all the suummers
His mother Maiis, prevmusly owned the

property. - -Bhe" testlﬁed ‘that thé piet” had_-

always heen: somewhat toward: ‘the’ east
end of their property ahd’ ¢laimed that 1t
had been moved over further: because shié
and her- “hushand, felt ‘.that thexr r1par1an

any actua] accldents
Group Pier, but di

practlces “that he felt Vtere unsafe,’ sueh as

swnnmmg at mght Gunther asserted that
he had avcuded safety 1ssues “by vmdmg

conﬁontatlon” or sunply not going out on

the lake w1th his. boat Ict ‘at, 119 I-Ie
stated that two of the support pipes 1 for h1s
pier had been bumped, but. he did not
kmow how. it had happened He testlﬁed

that generally' ten to.-twelve, people at- a.

time used the Group Pier on weekends
He is not always able to pull out: dlrectly

from. h1s ‘pler,; but. sometnnes must“ pass
through ;the; riparian’ zone;of His: nelghbor
to the edbt to'reach the deeper parts’of the ~
lake,, «The: Krahzes’: -son; Stephen test1ﬁed-

that- they had.moveéd their piet: becausethe -

neighbors to-the east-had: asked: them- 10

He, claimed: that there were; ten to twenty. -

people in ‘the area of the Group Pier/on-a
normal-weekend.: Ha: stated that-theré
was Ghesoccasion when he was: brmgmg ‘his
boat into. his parents' pier and. nearly | hita
small- child: who; darted: in: front-’= ofhhnn '

- Tieutensht Jerty: Shepherd
tlonv ofﬁcer, testl.ﬁed that he :

that a Group Pier Wou]d be: le
if there was ﬁfteen to’ twenty feat” of clehr:
ance;on each 51de ~Jims Hebenstrelt the :
assistant director- of the. DNR’s DlV]SlOIl of
Water stated that, demel of the'per

based on L1eutenant Shepherd__ e‘c_om—;,'_

that “approprlate deh.nea yrian
Fones was deseribed by the fﬁighf;i‘dé
extension of property: lines, " Appellants’
App. at 19.;, The, ALJ found tha_,_— he site.
ean become crowded with bo ; ;

boatmg trafﬁc Crowdlng 1s*;11ke1y to be -

more serious- during the, Weekends, and

e e T
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 partienlarly the weekends associated with
-Memorial Day,-Independence Day, and the
" Bass: Lake Festlval *. -Id at 26, : However,
thEATL found that ifthe Group Pier
Hwere hmlted to -3} feet in. width and
placed at the. center:: of the. 15~foot wide
. easement, and if [Bartoszek’s] pier and the
Kranzes': pier-.were, each ;moved ;ten feet
farther:-away,: L. Shepherd’s ‘concerns . for
nawgatlonal —safety W()uld' he.. resolved "

The ALJ ordered Bartoszek to’move hls
p1er so. that it-was, seven feet from-the line
; h1s P! opert. ‘ __and the Kranzes

lowed to have plers up to 300 feet m length
and were. ordered not to moor, boats within
:the. buffer zone..th £, _the ALJ eated be-
tween them plers and, the . Group P1ers

G After the ALJ's order was ;issued; the
Kranzes : ‘raiséd:;. two : addltlonal +gsues,
Wh.lch the ALJ _addyessed in a supplemen-
ta] order on:; December 22, 2010 ~The
Kranzes contended that the NRC lacked
Jul‘lSd tion’ ‘to resolve a dlspute concern-
‘ing r1par1an ownersth ' Ad.at, 32 The

that determmatron ofrrpaman 'r1ghts was
reasonable an'_ necessary'to un_plement the
DNR’s statutory powers.and.dutres The

3. The NRCs dec151on xs reported in CADD-
< NAR-as: -Meyers’ ‘Subiivision- POA 'v: DNR," 12
. CADDNAR ;282 (2011),r available..at: yvw.in.

. gov/nrc/de0151onj10—093w vi2. htm e
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Kranzes also argued that the-ALJ’s order
resulted .in - an .unconstitutional - taking:
The. ALJ found that issue.-to. be waived
because 1t was not tunely ralsed On_Jan-
uary.14, 2011, the NRC afﬁrmed the ALJs

decision. and. adopted his- order as.its. fmal
order? . ... . .- RN

. On' February &, 2011; the Kranzes ﬁIed a
petition for JudlCIal revigw -of ‘the NRC’
deeision=in” the Starke C].rcult Court.:' The
donrt heard oral- argument on Navember 3,
2011, On November 30, 2011 the eotirt
afﬁrmed ‘the - NR('s* decision;” The court

‘hald' that”thé NRC “had ,]urlsdmtmn to

determine all issues’ J_nvolved including’ de-
termination -of easements.” :Id.-at- 39.

‘The- court held” that: the*NRG's decision
-was - hot drbitrary -or:capricious, not an

abuse “of discretioni;. and- not eontrary -to
law. - Fihally; the court held that restriet-

'mg the:locationi ' of the-Krahzes’ p1er ‘was

not.a “talung " Iol ‘The Kranzes now: ap-
peald i e d Temgtel e SEA
ol et Dlscussmn and Declslon

The Kranzes seek reVIeW of a demsmn

_-by an, admlmstratwe agency Pursnant . to

the. Adnumstratwe Orders and. Procedures
Act .4 reviewing court may: ne1ther try the

.case_ de, novo, nor, subst1tute its judgment

for that of.. the .ageney. Ind Code § 4-
21.5-5-11. We give deference to .the agen-
oy‘s expertlse " Ind. Dep’t of Enotl. Mgmt.
. Schm;upel Const Inc, 778 N.E.2d 407,

'412 (Ind CtApp 2{)02), trcms demed We

do not reverse the agency '3 de01s1on unless
the’ actlon is: (1) arb1trary, caprlcmus an
abuse of d.lscretlon, or otherwrse not in
aecordanoe w1th law, (2) contrary to con~
stitutioral rlght power, prwﬂege, or im-
mumty, (3) m excess of statutory JUl'lsdIC—

4 Bartoszek twas named. 2 defendant in the
. » Kranzes' ‘petition for judicial ‘review, but the
',,,_record does not reflect that he challenged the

“NRC's demsmn, and he is not involved in this

] appeal
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tion, authority, or limitations, or short of
statutory right; (4) without observance of
procedure required by Jaw; or (5) unsup-

- ported by substantial evidence, .Ind.Code
§ 4-21. 5—5—14(d) ’

. The burdet of demonstratmg the inval-
1d1ty of an agency. action is on the party
asserting, its invalidity. . Ind. Code § 4-
21. 5—5—14(a) “A decision is arb1trary and
capricious when it is made: w1thout any
consideration of the- facts and’ lacks any
bagis that may lead & reasonable person to

make the same decision'made by the ad-

ministrative * ageney.” Schmpp_el, 778
N.E:2d at 412, We.do not weigh evidence
or-judge the credibility of witnesses. . Ind.
Alcoholic Beverage Comm™n v. River Rood
Lounge, Ine., 590, N.E.2d 656, 658 (Ind.Ct.
App. 1992), trans. demed. Although we ac-
cord, the agency s 1nterpretatlon of 1ts gZov-
erning , statutes great welght we are not
bound by the agenoy’s mterpretatlon Id.

The Kranzes challenge the NRG’s deei-
gion on four grounds (1) that the NRC
laeks Jur:sdlctlon to determme property
nghts (2) that the dems1on ‘was arbitrary
and caprlclous because ‘the ' NRC failed to
follow its owni Tule; (3) thdt the ‘decision is
“not “supported- by * ‘substantial e\udence
and (4) that-the decision . results in- an
uneonstitutional taking. - - .

L Junsdtctwn .

[1-5] The Kranzes challenge both Ado-
chio and the NRC’s decjsion in this case to
the extent that the 'decisions, were hased
on the NRC's deternunainon of the respec-
tive parties’ property rlghts The powers
- of administrative agenc1es are lnmted to

those granted by their enabhng statutes
Howell v, Indiana-American Water Co,
668 N.E.2d 1272, 1275 (Ind.Ct. App. 1996),
trans. denied. “Thus, a. party canngt.con-
fer jurisdiction upon an admlmstratlve
agency by consent or agreement Any act

5. -The parties agree that Bass Lake'is a piblic

.of an agency in éxcess of its: power is ultre

vires and void?: Jdd: at1276-TT(citation
omitted). - “Judgments rendered without
personal or subject matter- jurisdiction are
void and may be directly or collaterally
attacked at any time.”:* Person v. Person,
568 -N.E.2d - 161, 163 (Ind OtApp 1990),
trans. d‘emeat, “S_ub;ect matter jurisdie-
tion..cannot be waived, and. courts at all
levels are required to consider: the. issue
sug . sponte.... Jernigan. v. .Stote, 894
N.E.2d 1044, 1046 (Ind Ct.App.2008).: -

" Thé’ Lake Preservatmn Act Indlana
Cote” Chapter‘ 14—26—2 glves the State
“f3il' power and’ control of all of the pub].lc
fréshwater lakés i Indiana.” Tnd Code
§ 14—26—2-5(d)(1) The S a_te “holds and
cotitrols all pubhc ﬁ'eshwater lalces in trust
for the uge of all of the cltclzens_ of Indlana
for™ recreatmnal purposes " ind; Code
§ 14—26—2—5(d)(2) The owner of property
bordermg a: pubhc freshwater Take; sueli as
Bass Lake, “does not have the: excluswe
r1ght to the use of the waters of the lake
or-any part of the lake 15 Ind: Code § 14—
26-2-5(e). - LR SR,

Ty protect cltlzens mterest in
freshwater Ial:es, the’ Ieg1slat
the’ DNE ‘and NRC w1th nnplementmg a
pern'ut process for placmg structures in

publrc

1

(a) Unless A person obtams a perm1t
=J‘irom the [DNR] under th1s sectlon and

(1) Over, _along,
shorehne or. water lme of a, pubhc
freshwater Iake e

(%)) place modlfy, or repalr“_a- tem-
' porary of permanent stmcture"'_" .

:freshwater lake." ™

p—
A
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- ‘be.accompanied by.the following: -..- -

- (b) An applieation. for-a- permit-for-an
- wactivity deseribed in subsection () must

-

«(1): A nonrefundable- fee .of one- hun-

~_dred dol]ars [($100),

(2) A project plan -that prowdes the

* department with sufficiént information

- concerring: the proposed excavation,
-fill, temporary’ structure, or - perma—
~ - -nént structure.

1

(3) A written: acknowledgment from

the landowner that ahy additional 'wa-
. ter area.created under. the project
- plan s, part of the. public freshwater
lake:, and is dedlcated to the general
i ;‘pubhc use with the' pubhc rights de-
- ‘seribed 1n sectmn 5 of thxe chapter
- =) The - EDNR] -may -issue- a..parmit
-after investigating.the rmerits of the ap-
: plieation:.
‘the apphcatlon ‘the [DN [R]-may, conSIder
any-. factor, Jncludzng cumulative effects
of the. proposed actmty upon the follow—
ing:
(1) The shorehne, water lme, or bedh

AIn determmmg the merits of

of the public freshwater lake..-

. ..(2) The f sh,. wﬂdhfe, or botanlca] re-
L SOUYCes,
- (3) The pubhc rlghts descrlbed in sec-
e tlon 5 of this: chapter
e (4) The management of Watercraft op-

erations under IC 14-15.

- (B) The interests“of a lindowner hay-
" ing property rlghts abuttmg ‘the pub-

lic freshwater Iake or rlghts to access

" the pubhc freshwater lake '

o '(e) The [NRC] shall’ adopt Yules un-
“rder IC 4222 to do the Tollowing:

(1) Assust in the admlmstratlon of this
chapter.

(2) Provide objective standards for is-
" suing permlts under- thIS ‘section, in-

cluding standards for the configurs-

‘tion of piers, hoat stations, platforms,

i
-1
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and -similar. structures The stan-
dards:- Co

(A may provide for a common usa’

i the standard is needed to accom-

“modate the interests of landowners'

" having property rights’ abuttmg the'

’ pubhc ﬁ*eshwater lake’ or rlghts to
access the pubhc freshwater Iake

S 'an'd

7 (B) shall exempt any cIass of actm—

ties from Jicensing, mcludlng tempe--

. rary structures, if the [NR(C] finds

that the. class is mlikely . to. pose

f more than a mmnnal - potential for.

harm to the bublic rights described
in section b5 of this chapter. .

(3 Estabhsh a ‘ proceis under IC 4
"_=‘21 5" for - the “médiatiotr of disputes
T among ‘Persons ‘with competmg inter-

ests or “between” 3 - person “and the
[DNR] A rile adopted under thls

o 'subsectlon st pr0v1de that:

(A) 1f good falth medlatxon under
,.the process falls to achleve a settle.
. nent, the. [DNR] sha]I make a de-

. ,'.termlnatwn of the dJspute and

7~ 1B} & person-affected by the deter—
"~ mination of the [PNR]: ‘may seek

administrative’ - review - hy -+ the
[NRCE..oite © -

_:(t)After ‘

‘(1) a. ﬁnal agency actlon m a medxa—

7_»t10n under subsectlon (e)(3) that
... makes.a deterrmnatlon of a dlspute
E .among persons, vnth competmg ripari-
. an mterests and ' :

(@) the completmn off Jl.ld]CIaI review .
" or the expiration of the opportumty

for Jud1c1al review; '.

-4 party to the dlspute may seek enforce-
ment of the deteirmination in a civil pro-
-ceeding,

The remedy provided under
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this .subsection .is supplemental to any
. other legal remedy of the party. -
Ind.Code § .14-26-2-23."~ :
'The DNR contends that Indians Code
Section 14-26-2-23 suthorizes it ‘to deter-
mine property and riparian rights to the
extent neeessary to unplement the permit
proeess. If we were to hold otherwise, the
DNR argues, a person would always have
to go to court for a determitiation of his or
he¥ property rights before applying for a
permit, -an unwieldy procedure ‘that the
leg'islaturé could not ha,ve'intended -

[6] The Kranzes arg'ue that the NRC
“has no rlght to determme property nghts
in the first instance, bith ean only regulate
applicants: - who already have- . riparian
rights.” Appellants’ Br.at 6. The Kranzes
cite - three - cases -originating .in. the trial
courts to:. ﬂlustrate that jurisdiction: lies 1 in
the courts rather than an administrative
agency: . Brown v. Heidersbach, 172 Ind:
App: 434, 360.N.E.2d 614. (1977 Klotz v.
Horn, 558 N.E.2d 1096 (Ind.1990); and
szderson v. Rondinelli, 677- N.E.2d 601
(Ind. Ct.App.1997), PR

Broum concerned a subdivision-oh Lake
George, ‘which had been platted by the
Brown family. The Smith family and the
Heidersbach family ‘owned lots:that were
not adjacent to-the lake, but they held an

easement over the Browns' piroperty for -

aceess to the lake. - The Browns later plat-
ted an addition to the subdivision' and re-
moved-a.- piér-that the easement owners

_ had placed at the end of:their easement.

The Smiths and the:Heidersbachs filed-a
complaint against the Browns seeking an
injunction to ‘prevent the Browns from ex-
pandmg the. number of persons authotrized
to use the easemént and to prevent the
removal of any future piers. The trial
court granted the injunctions. “We re-
versed, concluding that the language of the
deeds did not convey any riparian:rights
but created only a pathway to the lake that

was not held exclusively by the Smiths and
Heidersbachs. - Brown, 172 Ind. App at
441 42 360 N.E.2d at 620 R

Klotz concerned a parcel of land abut
tmg Eagle Lake that was owned by the
Horn family. The Horns sold the rear
portion of the plot {o Nedra Sainer, along
with a sm—foot—mde easement for access to
Eagle Lake. Samer later sold the property
to the Klotzes, ‘who' placed a pier at the
end of the easetnent. The Horns demand-
ed ‘that the Klotzés remove the pier; but
the Klotzes refused so the Horns sought
an injunction, The trial court, en;;omed the
Klotzes from placing a pler or boat at'the
end of the easement ‘and ‘we dffirmed.
Our supreme court reversed concludmg
that the ]anguage of the deed was ambigu-
ous, and the trial court’ should have al:
]owed the partles to present parol ewdence

eoncermng ‘the original intent of the ease-,

ment Kloitz, 558 N.E.2d at 1098.

szderson' concerned_ a subdmsion on
Lake Myers.- Mark Gunderson owned an
easement across the Rondinelli, family’s

property for access to the lake. Gunder-

son placed a boathouse on the easement,
1nstalled underground electnca] cables, 0p-

" erated motor vehicles on- ‘the' easement
and cut and, plled shrubbery on the dase-

ment The Rondmellls ﬁled ‘a’ lawsnit

seekmg to engom Gunderson from contmu- :

ing. these a.et1v1t1es as we]l as constructmg
a p1er or imooring boats. The tnaI _eourt
concluded that the easement, was lntended
to ereate a walklng path to the lake and
therefore granted the m,]unctlon Gunder-
son appealed, and we aifirmed,, finding
that Gunderson relied on .evidence that
was not, favorable to the judgment and was
not probative "of the original owner’s in-
tent, Gunderson, 677 N.E.2d at 604 ‘

The. Kranzes argue that these decisions
demonstrate that jurisdiction over cases
concerning the scope of lake aceess ease-

P g
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-;ments and riparian rights is in the courts

rather.than the NRC. The.Kranzes,eon-

“tend that if-the NRC had jurisdiction in
_cases_like Brown, Klotz,-and. Gunderson,

then, the plaintiffs’ actions would have been
dismissed for failure to exhaust admmls-

i tratlve remed1es

The parties appear to assume that ,]urls-
diction must lie exclusively with the courts

. or ‘exclusively w1th the NRC.. That is not

necessarﬂy the case. . See, eg, . Midwest
Psychologzcal Center, Ine. 2 Ind. Dep*t of

—Admm 959 N:E.2d 896 908—09 (Ind Ct.

App 2011) (d1scussmg the doctrine of pri-
mary. jurisdiction), -trans. denied.” We

'need not define- the exact parameters of
- the’ NRC’ _]ur1sd1ct10n - Unlike Brown,

Klotz, and Gunderson, the case before us

'solely concerns placement "of a pier on a
“publie. freshwater lake. . Brown and Gun-

derson addressed mu]tlp]e issues, only one

-of which was the placerhent.of 2 pler in a

lake, - Tt 'is not clear from the opinions
whether'the lakes. at issue in Brown and
Klotz were: publie- freshwater- lakes.®. Fi-

_nally, none’ of these cases addressed the

grant or demal of a permit;

[7] The '"DNR and NRC are responsl-
ble for implémenting the statutory process

“of’ 15sumg permlts for piers “on pubhc

freshwater lakes: .In- adoptmg' rules and

-igsuing pernnts the DNR is charged with
' considering ‘& variety of factors, mcludmg
“the- pubhc Fights-listed in Indiana -Code

Sectlon 14-26-2-5 and the interests of
landowners ‘who own property abutting the
lake Ind Code§ 14—26—2—23(c) and (e)(2)

6 Indlana Code Sectlon 14-26-2-24 requires
the NRC to maintain a list of public freshwa-
ter lakes, which can be accessed online at
wwwin gov/lcglslatwe/iac/ZDl 10601-IR~
3121 10313NRA xrml.pdf (last v1s1ted Tune 7,
2002). Gunderson referred to “Myers Lake in
Marshall County,'_' 677 N. E2d at 602, which

-*is on the list: “Kloti’ ‘originated in Elkhart
County, but there is no Eagle Lake in Elkhart
County. Two Eagle Lakes are on the list; one

13 969" NORTH EASTERN REPORTER 12d-SERIES .-

The DNR-is also. charged with creatmg a
process “for the mediation of disputes
among pergons with: competing_ interests,”
and the DNR has the authority to resolve
the issues if the. partles do not reach a
settlement Ind Code §. 14—26—2—23(e)(3)
Finally, Indlana Code Sectlon 14—11—1—6
charges the DNR genera]ly w1th enforcmg
the “laws for the. consetvation and develop-
ment of the natural resources of Indiana.”

We conclude that the NRC has, Junsdlctlon
to determme the scope of a lake access
easement or riparian rights to the extent
necessary to carry out the process of issu-

.ing permits for the placement of p1ers on

pubhc freshwater lakes

The Krarizes express conceri. that the
NRC lacks the.legal expertise to make
legal ‘determinations.. about..the  scope- ‘of
lake: access easements or riparian rights.
We .believe. that those concerns are un-
founded. The NRC has authority to: (1)
administer. oaths . and . certify” to official
acts; .(2) réquire information fronl- any per-
son for pirposes . of Title 14;- (3) issue
subpoenas; (&) requlre the attendanee -of
witnesses; and (5).examine witnesses tin-

der. oath, . Ind.Code §-14-11-1-3. ‘The
_proceedings before-the ALJ were substan-
tially similar to proceedings before a court.
To the extent.that construing a deed might

approach the outer limits of an ALJ's ex-
pertise, the risk of error is reduced by the
fact that an affected party can seck review
by the NRC, by a trial court, by this court,

and. potentially by-the supreme cowrt. In

sum, we do .not.find the Kranzes'. arg'u—

in Noble County and one in Starke Brown
ongmated in DeKalb County, but there is no
"f.aké George in DeKalb County. Two lakes
named George are on the list, one in' Lake
. County and one in Steuben. County. . The
opinions in Klotz and Brown do not pI‘OV.lClE
any mformatlon from which we can deter-
mine whether the lakes at issue in those cases
“are among the four p0551b1]1t1es on thc NRC's

ist.
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“ments concerning jurisdiction to be avail-
- ing; therefore, we proceed to the merits of

the NRC’s decision.
- Il Applwatwn of NRC Rules

[8] The Kranzes argue that the NEC’s
dec1s1on was arbitrary and caprlcmus be—
canse it falled to follow oné of its own
rules, 812 Indiana, Admnnstratwe Code 11—
4—8(0)(1) That rule states

(c) The [DNR] sha,ll condltmn a 11-
" cense for a group pier so the placement

'-":conﬁg-uratlon and malntenance of the

pler .
W Prov1de a reasonable buffer zone
between the p1er and the ‘

' (&) portion of the lake two hundred
- (200); feet from the shorelme or Wa-

ter hne, and -
, (B) nparlan ‘zone of adJacent prop-
" erty .owners to provide for reason-
able’ nawgahon by the adjacent
property owner and by the public.
" Except a5’ dtherwise prcmded in
this clalise; the départmeént ‘shall Te-
unre ‘at least “five (5) feet of cléar-
* ance o both sides of a riparian line
(for a totdl of ten (10) feet). The
- *-department may require as much as
ten (10) feet of clearance on; both
- “sides of ‘a riparian line {for-a total of
twenty: (20) feet) ifi based upod the
~ ‘opiniozi-of a gualified’ professional,
.* " additional clearance is required for
.reasonable navigation. The depart-
ment may approve an exception-to
" this clause wheré' adjacent riparian
owners use a -common pier along
their mutual propérty line, and the
purposes of this'clause are satisfied
by waters elsewhere within thelr

riparian zones: :

[9—11] The Kranzes argue that the
NRC “took fomrteén (14) feet from the

_ Kranzes' property[,] seven (7) feet from

7 The Kranzes do niot supply a citation for the

Bartoszel’s lotf;] and none from  Meyers
subdivision because ‘they don’t have any-
thing to give up'?-" Appellants’ Br. at 12.
We disagree with the Kranzes' inferpreta-
tion of this rule. ~ Their argument appears
t6 .assume that the easement holders have
their own riparian zone.: “Generally,” a
property owner whose property’ abuts. a
lake, ‘river, or-stream -possesses -certain
riparian rights: associated with :gwnership
of such’ a property.”. Center Townhouse
Corp. v. - City of Mishawaka, 882 N.E.2d
762, 767 (Ind.Ct.App.2008), trans. .denied.

Riparian rights “are special ights pertain- '

ing to the -use.of water in-a waterway
adjoining the owner’s property,” and ‘may
include access; swimming, fishing, bathirig,

_boating, and installation -of a pler. - Daisy

Faym Lid. v. Morrolf; 886.N.E.2d- 604, 607
(Ind.Ct. App 2008), trans.; denied... Holders
of a lake access. easement do.not acquire
riparian rights, but may, acqulre the right
to “use the riparian rights of the serwent
tenant.” Klotz, 558 N.E.2d at 1097

-In-Adoehio; the NRC determined that
the: easement inchided : the use of :the
Kranzes' riparian rights. in the area eorre-
sponding. to the-boundaries of .the ease-
ment.- This fiftéen-foot; area is-not a sepa-
rate riparian zorie, but falls: entirely. within
the Kranzes' riparian zone, Thus, the ref-
erences in 312 : Indiana.-Administrative
Code - 11-4-8(2)(1)-. to- riparidn - lines: and
zones do not refer to the boundaries. of the
casement, but to the boundaries- of the
Kranzes’ riparian zone. Both the ‘Group
Pier  and. the Kranzes' pier. are -entirely
within the Kranzes' riparian zone, and

both piers are at least fivefeet from’the

boundaries of the Kranzes’ riparian Zone.

The Kranzes' argument also appears to
assume that the ten-foot buffer ‘on each
side of the Group Pler must fit entirely
within the easement. However, the rule

phrase in quotation inarks. ¢

ok
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plainly states that there must be “five:(5)
feet of clearance on both sides of a riparian
line” . 312 Ind. - Admin. Code 114~
8(c)(1}B).. In other words, there must-be
five feet of clearance between Bartoszek’s
pier. and -the . Barfoszek-Kranz riparian
line, and five feet of clearance between the
riparian line-and the Group Pier. On its
face; the-rule does not.appear to address
the-amount.of clearance that should exist
between the Group Pier and the Kranzes’
pier, which are both located in the same
riparian zone. Nevertheless, the:: NRC
created a:buffer of approximately sixteen
feet, which is.consistent with the. spirit of
the rule. Thus; we conclude that the NRC
correctly applied-812-Indiana Admmlstra~
tlve Code 11—4—8(c)(1) e
LS * Sufficiency of E’mdence e

[12] The Kranzes next argue that the
NRC’s decision is not supporbed by sub-
stantlal ewdence because none of the rea-
sons for the orlgmal demal of” the permlt

"have 'beén” alleviated. Lieutenant Shiep-

herd testified that his primary éoncern.was
that the existing configuration of the piers
created . narrow corridors, which - would
make navigation more: difficult-and pose a
threat to the safety of. both swimmers and
boaters.. :‘He- also stated. that he would
recommend approval if there were fifteen
to twenty feet of clearance .on each side of
the Group Pier: The NRC's decision re-
quired Bartoszek, the easement holders,
and the: Kranzes to move their piers. so
that there would be approximately sixteen
feet of clearance on each side of the Group
Pier. The evidence favorable to the NRC's
decision supports ifs conclusion that-the
new configuration of the piers remedies
the original reasons for denylng the permit
for the G1 oup Pier. _

IV C‘anstztutwnahty

[13] The Kranzes argue that the
NRC’s decision expanded the easement

969 NORTH EASTERN-REPORTER; 2d SERIES- -

and appropriated .fourteen feet of their
riparian zone. :The Kranzes argue that
their property was taken for a private use,
which is prohibited by, both the Fourteenth
Amendment of the United States Constitu-

—tlon and Artlcle 1, Sectlon ar of the

Indlana Const1tut10n However the i 1ssue
of whether a takmg is for a pubhc or
private purpose is bes1de the pomt if there
is no taking in the ﬁrsﬁ place The NRC
did not create 8 nparlan zone for the
easement holders nor did 1t approprlate
any portmn of the Kranzes' npanan zone,
The easement holders, along with any
iember of the general pubhc, have always
had a rlght to use any portlon of Rass
Lake LJkerse, the Krarizes are" not re-
quu-ed to stay out 6f the ﬁfteen-foot ease-
ment or the buffer between their pier and
the’Group Pier. Nor are the Kranzes pro-
hibited from- venturing - into other nelgh-

bors nparlan zones to access theu' pier,

[14 151 The only effect of the 'NRC’s

order on the Kranzes is.to restrlct the area .

in whlch they may place a pler A com-
pensable taking may oceur even Jf there is
not a “dJrect seizure” of property Biddle
v. BAA Indwnapohs, LLG, . 860 N.E2d

‘570 5‘77 (Ind.2007). |

.The modern test states. that regulatlon
“effects a taking if-it deprives an owner

. of all.or substantially all.economie or

productive use of his or-her property.
See Lingle v. Chevron. U.S:A, Inc, 544
U.S. .528, 538-40,.125 S.Ct...2074, 161
L.Ed.2d 876-(2005): - See also:Lucas v.
- 8.C. Coastal :Council, - 505 -U.S. 1003,
1019 & n: 8, 1030, 112-8.Ct. 28886, 120
L.Ed.2d:798 (1992); Penn Cent. Transp.
Co. v City of New York, 438 U.S. 104,
127, 98 S.Ct. 2646, 57 L.Ed2d 631
- (1978). This test focuses on-several fac-
tors: the economic impact' of the regula-

" . tion on the cIalmant the extent to W}uch

the regulation interfores with reasonable
investment-backed expectations, and the

~
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character ‘of. the government‘fﬁ:aetmm that . the: pier. is. any. less usable at; the
. Dep’t of Naturil Res: v’ Indz Gool Coun-. location-‘chosen by. ity 'NRC. The, Krafizes'
el Incy 542 -NLE, 2d . 1000,:-1003;(Ind. only proffered redson: for: ‘Hhoving' “their pier.

. 1989); . Penn Csnt 488 US at 124 ‘98 toward the easerient, was that they mshed ,
SCt 2646 : + to, give their nelghbor to /the- east: more
spaeés The, NRC/'st decision. was des1gned
to enable: all th px;operty owners in- the
Subdmsmn to emo';;r the ]ake safely, some-r
thmg that the property. owners tnemselves ‘

had -not been able to aeoomphs}: without
tion;:;+The: character -

a pler extendlng from ‘the Aeasement smoe
1962, When the- easement over, Lot 49 was

It-is apparent that’ the'lake 5 more
crowded ;than’ the “Kianzes would prefer
It is also appareut that some people who
use the lake are . not as-. safety consclous
and - pohte a8~ the” Kran_z
These problems. do’” not‘__"t'em‘froml the
NRC's: deeision:  Given ‘the- nature: of |
public’s ¥ight, to: tise ‘the” Jake; the NRC'E
decision:had”at bist-asdé: minimis:in pact
on the value of the Kranzes property and

their reasonable expectatlons

The NRC’s declsmn do not restmct the
Kranzes use of’ the" lake but, rnerely re-
quires’ them to. move th r several Teet
to the east. The, record reﬂeots that the

\

Kranzes had" T

8. The ‘K.ranzes previously owned a-lot in'the - Siubdivision that was not'a lakefrorit property:

Ty,

N
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C:Iteas 973 N. E Zd 815 (Ind.App 2012) -
1:Thus, w6 hold that the. court’s of ;

‘Voint; Motion: to Vacate should he. ;gra.nt- -

3t

ETO & '."g'

7 W 1819 Trus;: thetrial court 1o A emiid
specNically . that- Johnsons sta.tement ind &
déeposition’ sdémionstiate facte extreely A
relevapti to ‘the responslble corpora : ofﬁ—, )
cer dockiine’and: whether there i§rafgenus.
ine. issud: of- matemal fact”. Id: Tl court C
consideregyl - Johnson’s, stateme, - atf
sition tog ther WIth “the l'a.tItud o
54(B), {and] the ir nt' nat e €
new! ‘desig a.ted ev1dence R ik

MEYERS 'SUBDIVISION-.,PROPERTY -
ASSOCIATION SINC;,

L ']n]]led that the easemen holders were n— Y

tItled to place a group pier, ¢ at the. end;of -
d property

Starke County, Roger )
firmed, and serVIent éstate. owners appeals .
' ‘ ‘69 NEZd‘fl L

S Holdmg On rehearmg, the Courtfof Ap—

peals, Crone J:,-held .that. NRC: did not
mtend to.create 2 separate 'parla,n zone
for easement holders .

Oiffler-to" Vaci
Iglc and effect of he _aots and clrcuI -

J ances:hefore the court Hot- contrary - t AffIrmed
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1. -Administrative . Law and Procedure
=413
An agency’s mterpretatlon of its own
regulations - is typlcally accorded great
weight. .

2, Water Law &1290
Natural .Resources  Commission
(NRC) did not intend to create a separate
riparian zone for subdivision easement
holders when it determined that the ease-
ment holders were entitled to place a
group pier at the end of the easement and
reqmred rlparlan property owners to move
their own. pier to accommodate that pier;
while NRC opinion contained references to
the esdsement holders having a riparian
zone and comment describing line on prop-
erty dlagra.m referred to. easement holders
having, a riparian zone, NRC clted and
clearly .intended to. apply. casclaw _holding
that an easement holder does not acquire
~ riparian rlghts but may aeqmre -the right
to use the riparian rights of the servient
estate, and comment describing line re-
flected that easement holders’ alleged ri-
parian zone was subsumed within property
owners’ owr zone. . 812 TAC 11-4-8(c)(1).

Jere L. Humphrey, Wylahd Humphrey,
Wagner & Clevenger, LLP, Plymouth 1IN,
Attorney for Appellants.

Gregory T. Zoeller, Attorney General of

Indlana, AndreWR Falk, Deputy Attorney
Géneral, Indlanapohs, IN, Attorneys for

Appellee O
* OPINION ON REHEARING
CRONE, Judge.

- Case Summary:

Gunther and Carol Kranz petition for
rehearing in the case of Kranz v. Meyers
Subdivision. Property Oumers Association,

. 973 'NORTH EASTERN. REPORTER, 2d-SERIES - -

969 .N.E2d 1068 (Ind.Ct.App.2012). - We
grant rehearing solely -to. clavify why -we
believe that our interpretation of a regula-
tion promulgated by the Depariment of
Natural Resources (“the DNR”) is consis-
tent with that of the agency’s. Therefore,
we reaffirm our orlgmal oprmon in all re-
spects, - B -
Facts and Procedural Hlstory

The Kranzes own property on Bass
Lake that is subJect to -an easement by
other landowners in the Meyers Subdm—
sion (“the Subdmsmn”) In prior, sepa-
rate. proceedings, the Natural Resources
Commlssmn (“the NRC”) determlned that
the easement holders had the right to
place a pier at the erid of the easément,
but they would have to apply for.a permit
for a group pier (“the Group Pier”) from
the DNR. The DNR .initially “denied the.
permit, and the easement holders request-
ed a hearing before an' administrative law
judge (“the ALJ”"), who deter_minetl that
the easemrient.holders should be allowed to
have a group pier and that the Kranzes
should move their pier to accorimodate the
Group Pier. The Kranzes appealed fo the
NRC, which adopted the ALJs decision.

The Krarizes then sought judicial review
in the Starke Cireuit Court. “The Kranzes
advanced four reasons for reversing - the
NRG’s decision: (1) that.the NRC lacked
jurisdiction to” determine property rlghts
(2) that the decision was ‘arbitrary and
tapricious hecause the NRC did not follow
its own rule; (3) that the decision was not
supported by substantial evidence; and (4)
that ‘the’ decision effected dn unconstitu-
tional taking. The ‘trial eolwt ‘affiriied,
and the Kranzes appealed to this Court.

On_appeal, we held that: (1) the NRC
has jurisdiction to render a decision con-
cerning. property rights to the extent nec”
essary to implement the permit process;
(2) that the NRC properly interpreted and
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applied its own rule; (3) that the evidence
favorable to the decision supported the
NRC’S raling; - and (4) that there was not
an unconstitnifonal taking of the Kranzes
property Id at 1080

-111 The  Kranzes ﬁled a petltlon for
rehearing in which they argue.that our
interpretation of the DNR regulation af
issue is not consistent with the way in
which the agency interpreted it.! "Recog-
nizing that an agency’s interpretation of its
own régulations is typically accorded great
welght we grang rehearing to clarify why
we. believe: that our interpretation of the
regulation is consmtenﬁ with the NRC’s.
See Ind. Dep't. of EmJtl. Mgmit. v. Steel
Dyna,mws Ime., 894 N.E.2d 271, 274 (Ind.
Ct.App.2008) (“[A]n ‘interpretation of stat-
utes and regulations by the admmlstratlve
agency charged with enforcing these stat-
utes and regulatlons is "entitled to great
weight; and the reviewing court should
aceept: the agency’s reasonable interpreta-
tion .of -such statutes and regulations, un-
lesa the agency's interpretation would be
inconsistent with the law itself. ”), trans.
denied (2009).. - - o

Dlscussmn and Decision

On -appeal, the Kranzes argued that the
NRC's decision-'was arbitrary and capri-
¢ious because it failed to follow one of its
own itules; 312 Indiana ‘' Administrative
Code 11-4-8(c)(1). That rule states:

*(¢) The [DNR] shall condition a Ii-
cense for a group pier so the plaeement
conﬁguratlon and maintenance ‘of the
' Plef' ' o
(1) Prov1de a reasonable buffer ZONE
_ ‘between the pier and the:

1. The K.ranzes raise twe additional iseueé,
which we believe were adequately addressed

{A) portion of the lake two hundred
(200) feet from the shoreline or wa-
ter ling; and - R
(B) riparian zone of adjacent prop-
erty owners to provide for reason-
able navigation by the adjacent
property owner and by the public.
Except as otherwise -provided' in
- this clause, the departinent shall re-
“'quire at least five (b) feet of clear-
ance on both sides. of a riparian line
(for 2 total of ten (10) feet). The
department may require as much 2s
ten (10) feet of clearance on hoth
sides of a riparian line (for a total’ of
- ‘twenty (20) feet) if, based upon the

opinion of a qualified professional,

-additional clearance is required for
reasonable navigation, The depart-
ment may approve an excepticn to
this clause where adjacent riparian
- "owners use a common- pier. along
* their mutual property line, and-the
purposes of this clause are satisfied
- by waters elsewhere wﬂ:hm thelr

; riparian zones, :

312 Ind. Admin. Code 11-4-8(e){1).

The Kranzes argued that this rule re-
quired ten feet of elearance befween each
side of the Group Pier and the beundaries
of the easement; thérefore, because the
easement is only fifteen feet wide, the
permit had to be denied. We noted that
the rule requires only five feet of clearancé
on each side of a riparian line. . We further
held that the easement owners did not
have their own riparian zone, but merely
had the right to pse a portion of .the
Kranzes’ riparian rights. See Krang, 969
N.E.2d at 1079 (citing Kiotz v. Horn, 658
N.E.2d 1096, 1097 (Ind.1990)). Thus, we
explained the application of .the rule as
follows: '

in our original opinion.

S

J——
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.easement holders
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wedme Aofochtog [21 thé - NRC.. determlned

. sthat thé easemetit: included ‘thé’ use -of

. the Kranzes” rlpaman rights.in'the area
- correspondlng to. the boundarles of-the
easement -This; ﬁfteen—foot area-js not a
i 'arlan zone, it falls .entirely
Kranzes; r1par1an Zone,

ek’s p1er-_?_and the Bartoszek Kranz 1i-
e fand fnre feet of clearance

ruIe Thus We conclude that the NRC
correctly apphed 312 In[hana Admmls-
~irative Code 11—4—8((:)(1)« TN
Id; at1079-80:..;

9] Tn their: petltlon for rehearmg‘, the
Kranzes argue ‘that’ the NRC did lntend 0
create a’ separate nparlan “zoné” for the
“We acknowledge that
there Bea Tew references ifi:the NRC’S
opmlon to the easement holders havmg i
npanan zone, however readmg ‘the” opin-
1on as ‘8 whole, we conclude that these
2 Adochw v, Kmnz, 11 CADDNAR 400, 413

(2008) dvailable dt Www.in. gov/'nrc/demswn/ :

DT—-ZO4W vll htm .

J9TE NORTH EASTERN’REEORTER 2d SERIES

‘réferénces =are;fhot]i'ing:f more-thai" aiféw
isolated: instances of lack: -of -precision-.in
the use of a ferm of ‘art:::The NRC: cited
and.cledily-intended: to apply Klots which
held- that - an * easement;  holder . doess mot
acqinre riparian . rights, but \may. acun.re

the right'to use'the riparian‘ rights ofthe

servient i estatea -+/The _'greater?‘nu_mber.cz of
the -NRC’s:findings are- consistent. with

Kotz See e.g;- Appellants’ App:- ab. 12

(statmg that the Subdms_mn holds an ease—

.The: Kranzes argue that paragraph 7 of
the NRG's order mdlcabes that. 1t mtended
.to create a separate rlparlan zone for:the

' '-easement holders That paragraph mcIud—
‘e_d a dIagram of the Kranzes property,

Bartoszek’s property, and the -easement,
A line ‘marked ajn extends ‘from the

-Krana—Bartoszek property line : (which. is
‘also -the: western’ border of thé* easement) .

:mto ‘Bass: Lake ‘The' text of paragraph: 77
contams the! foIlowmg des<:r1pt10n of line:1:

ThlS solid Tine'is Cthe stralght lme exten’
_,smn mto Bass Lak .the c0mmon ter-
;restrlal property_ line' g Bartoszek Lot
_'.;;48 and Kranz Lot 9 an depmts the
B dehneatlon of r1par1an zones between

those propertles ‘In addltlon the hne
-":deplcts the de]meatlon of r1par1an zones

ey

"3 Bartoszek is the Kranzes nelghbor to the
“{vest) the Bartoszek ‘Kranz, property lme i
also the western boundary Df the easement

*
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. Cité s 973 N.E.2d 619 (mdAls‘ﬁ 2012) o .
between Bartoszek Lot 48 and the sub— ' 1chholtz J demed request Inmate a-
jeet easement. - o e e a]ed g B s :
Id:'at 81. While this comment seéms to- ldmgs The Court of Appeals Garr Jd
refer to the easeméent- holders havmg 4 Se jor Judge, held that e .
riparian Zone, it also refiécts that that zone 1
: ta 1dn fthat
js subsumed within the Kranzes rlparlan ( ) tutory amen rrlen provrdrn at
zone., Although this Ianguage is-nct avery
preeise application of Ktotz, the end result
is essenhally correct and con31stent_ w1th
- our opmmn _ "

ted in the Adochio case and the testlmony
of Lieutenant Shepherd, a conservatmn of=
ficer who had originally recotrimended det
nial of the permit for the: Group Pier. -
However, the NRC is, the final ._,auﬁhérity'

for interpreting the regulatmn t issue,
and as explained : above, .we believe. -that -
our opinion is con51stent Wlth how the
NRC mterpreted 1t Therefore, f7

’lowed had r tlone,l hasis, and thus dld

Emnuuaenmm o

lar tatute is an ex post'-facto la‘
. s LT - e‘x’ g whether the change ificies oy
Backegro : . th penalty by which a-ciime is pumsha lel
i ol alters thé definition  6f criminal condidt:
coursef taken while in corre'tlonal facﬂltyf . SCA Const. Art. 1 § 9 L. 3 West

The Marion Superior Cou,. Stéven . R. /ALC. ConstArt 1, §24 I

ot wolate eqy al Y otectmn rlghts of o

om i v
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Court of Appeals of Indiana,
Jerry W. BASS, Beitye A. Bass, Jack E. Sutton, and
Kathy L. Sutton; Appellants-Defendants,
v,
Jeffrey C. SALYER and Renea M. Salyer, Ap-
pellees-Plaintiffs.
No. 43A03-0904-CV-186.

March 17, 2010.

Background: Property owners brought action to
quiet title in a prescriptive easement over a vacated,
formerly public, drive connecting their property to
a lake, and in the riparian arca, and to the parcel
owners who took title to the drive after it was va-
cated from interfering with the use of such ease-
ment. After a bench trial, the Superior Court, Kos-
ciusko County, Rex L. Reed, Special Judge, entered
judgment in favor of the property owners. Parcel
owners appealed.

Holdings: The Court of Appeals, Najam, I., held
that:

(I) property owners did not have a prescriptive
easement to the drive absent adverse and exclusive
use, and

(2) the owners had no property intsrest in the land
abutting the riparian area, and thus, could not ac-
quire riparian rights by prescription.

Reversed.
West Headnotes
[1] Easements 141 €25

141 Easements
1411 Creation, Existence, and Termination
14 k4 Prescription
141k5 k. In general. Most Cited Cases
Prescriptive easements are not favored in the law,
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meet stringent requirements.
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405k1778 k. Claim or color of right. Most
Cited Cases
Property owners who, while using a dedicated pub-
lic easement over a drive to access lake, built a pier
on the lake at the point of access, had no property
interest in the land abutting the lake, and thus,
could not acquire riparian rights by prescription
after the dedicated public easement was vacated
and title to the drive went to adjacent tract owners;
property owners had no fee simple or prescriptive
interest to the drive, or other land abutting the lake.

[13] Water Law 405 €=21225

405 Water Law
405VI Riparian and Littoral Rights
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for Appellants.

Stephen R. Snyder, Randall L. Morgan, Syracuse,
IN, Attorneys for Appellees.

OPINION

NAJAM, Judge.

STATEMENT OF THE CASE

Jerry W. Bass, Bettye A. Bass, Jack E. Suiton, and
Kathy L. Sutton (collectively “the Lot Owners”)
appeal from the trial court's judgment in favor of
Jeffrey C. Salyer and Renea M. Salyer on the
Salyers' complaint to quiet title in a prescriptive
easement over the Lot Owners' property and in the
riparian area abutting that property. We restate and
address the following issues on appeal:

#0963 1. Whether the trial cowrt erred when it con-

Westlaw:
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cluded that the Salyers had established a pre-
scriptive easement over the underlying fee simple
title of the Lot Owners within a drive previously
platted and dedicated as a public easement.

2. Whether the trial court erred when it concluded
that the Salyers had established a prescriptive
easement in the riparian area of a lake abutting
the Lot Owners' property.

We reverse,

FACTS AND PROCEDURAL HISTORY

In 1951 a plat was filed in the Kosciusko County
Recorder's Office that established the “Roy Hoh-
man Subdivision on Yellow Creek Lake, Kosciusko
County, Indiana” (“the Subdivision™). Plaintiff's
Exhibit 3. Two lots in the Subdivision abut the
north side of County Road 850 South (*C.R. 850"),
an east-west road, On the south side of C.R. 850,
the renlainder of the Subdivision consists of a row
of lots that abut the road and a row of lots that abut
Yellow Creek Lake to the south, with a drive run-
ning generally east-west between the two rows of
lots. Yellow Creek Lake is the southern boundary
of the Subdivision. Lots 10 and 17 of the Subdivi-
sion abut the south side of C.R. 850. The plat also
contains a north-south drive (“the Drive™) running
between Lots L0 and L7. The Drive connects
C.R. 850 with Yellow Creek Lake.

FNI. Although the plat also contains an
east-west path marked Adrive, @ our ref-
erences fo Athe Drive@ refer only to the
north-south drive at issue in this appeal.

In 1969, Cecil and Susan Salyer (“the Salyer par-
ents”) purchased a parcel of property on the north
side of C.R. 850. That parcel is not part of the Sub-
division but is located across C.R. 850 from Lots 10
and 17. The Salyer parents and their family
routinely accessed Yellow Creek Lake via a path
down the center of the Drive, and, by 1972, they
had installed a pier {“the Salyer pier”) in Yellow
Creek Lake where the Drive meets the lake. Pier

© 2010 Thomson Reuters. No Clatm to Orig. US Gov. Works,
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posts were installed on the shore, and the pier res-
ted on cement blocks on the shore. From 1972 to
May 2008, the Salyer parents and their family
maintained the pier in that location and moored a
boat on one or both sides of the pier.

On September 20, 1994, the Kosciusko County
Board of Commissioners (“the Board™) passed Or-
dinance Number 1994-12Z, which vacated the
northern portion of the Drive from where it abutted
C.R. 850 to the southern boundaries of Lots 10 and
17 (“First Vacated Tract”).Fl\I2 By that act, title fo
the vacated portion of the Drive was transferred to
the adjacent property owners, The western half of
the vacated portion of the Drive was transferred to
the owners of Lot 1( and the eastern half of the va-
cated portion of the Drive was transferred to the
owners of Lot 17, On November 16, 2004, the
Board vacated an additional portion of the Drive
when it passed Ordinance Number 04-1[-16-001V
(“Second Vacated Tract™). That portion of the
Drive runs from the southern boundary of Lot 17 to
the lake and terminates at the riparian area where
the Salyers built their pier. Title to the Second Va-
cated Tract was transferred to the owners of Lot 17.
*964 And on January 8, 2008, the Board passed Or-
dinance Number 08-01-08-001V, which vacated the
remaining portion of the Drive (“Third Vacated
Tract™). The Third Vacated Tract abuts Lot 10 to
the north, Lot 16 to the south, and the Second Va-
cated Tract to the cast. Title to the Third Vacated
Tract was transferred to the owners of Lot 10, who
also owned Lot 16.

FN2, The 1994 ordinance was recorded
September 28, 1994,

FN3. Ordinance 04-11-16-001V was recor-
ded February 9, 2005, The trial couit found
that the ordinance was passed on the re-
cording date. But the parties do not contest
the date of this ordinance, nor is the partic-
vlar date of passage or recording material
to resolve the issues presented in this ap-
peal.
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In 1995, Jeffrey Salyer purchased the Salyer parcel
from his mother, Susan Salyer. As of 2008, the
Basses owned Lot [0, Lot 16, the western part of
the First Vacated Tract, and all of the Third Va-
cated Tract, and the Sutions owned Lot 17, the east-
ern half of the First Vacated Tract, and all of the
Second Vacated Tract. On May 26, 2008, the
Basses and the Suttons removed the Salyer pier. On
June 27, 2008, the Salyers filed a complaint to quiet
title in a prescriptive easement over the real estate
formerly platted as the Drive between C.R. 850 and
Yellow Creck Lake and in the riparian area and to
enjoin the Basses and the Suttons from interfering
with the Salyers' use of that easement.

FN4, Jack Sutton had purchased Lot 17
from his parents in 1991, who had owned
the property since 1977. The Basses had
purchased Lots 10 and 16 in 2006.

A bench trial was held on February 16, 2009. Cn
Aptil 8, 2009, the trial cowt entered judgment in
favor of the Salyers. The court made special find-
ings and conclusions under Trial Rule 52(A). The
Basses and Suttons now appeal.

DISCUSSION AND DECISION
Standard of Review

The trial court entered findings of fact and conclu-
sions thereon pursuant to Indiana Trial Rule 52(A),
We may not set aside the findings or judgment un-
_less they are clearly erroneous. Menard, Inc. v

Dage-MTI, Ine., 726 N.E.2d 1206, 1210 (Ind.2000).
First, we consider whether the evidence supports
the factual findings. /d. Second, we consider wheth-
er the findings support the judgment. Jd. “Findings
are clearly erroneous only when the record contains
no facts to support them either directly or by infer-
ence.”” Quillen v. Quillen, 671 N.E.2d 98, 102
{Ind.1996). A judgment will be clearly erroneous
either when there is “no evidence supporting the
findings or the findings fail to support the judg-
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ment.” Chidester v. City of Hobart, 631 N.E2d
908, 910 (Ind.1994). A judgment is also clearly er-
roneous when the trial court applies the wrong legal
standard to properly found facts. Yanoff v. Muncy,
688 N.E.2d 1259, 1262 (Ind.1997). While findings
of fact are reviewed under the clearly erroneous
standard, appeliate courts do not defer to conclu-
sions of law, which are reviewed de novo. Fobar v,
Vonderahe, 771 N.E.2d 57, 59 (Ind .2002).

Prescriptive Easements

[1] Prescriptive easements are not favored in the
law. Carnahan v. Moriah Prop. Owners Ass'n.,
Ine, 716 N.E.2d 437, 441 (Ind.1999). For that reas-
on “the party claiming [a prescriptive easement]
must meet “stringent requirements.” ” Jd. (citations
omitted, alteration in original). Formerly, a party
claiming the existence of a prescriptive easement
was required to provide evidence showing “an actu-
al, hostile, open, notorious, continuous, uninterrup-
ted adverse use for twenty years under a claim of
right.” Id. Further, « ‘each ... element [ ] ... [had to]
be established as a necessary, independent, ultimate
fact, the burden of showing which is on the party
asserting the prescriptive title, and the failure to
find any one such element [is] fatal ..., for such fail-
ure to find is construed as a finding against it.” ” Id.
(citation omitted, alteration in original}.

#8065 [2] But in Wiljong v. Cessna Corp., 838
N.E.2d 403 (Ind.2005), our Supreme Court modi-
fied the traditional elements of prescriptive ease-
ments to correspond to the Court's recently refor-
mulated elements of adverse possession:

In our recent decision, Fraley v. Minger, 829
N.E.2d 476 (Ind.2005), we reviewed the history
of the doctrine of adverse possession in Indiana
and reformulated the elements necessary for a
person without title to obtain ownership to a par-
cel of land, We held that the claimant in such cir-
cumstances must establish clear and convincing
proof of [ }17}\1%%““1’ (2) intent, (3) notice, and (4)
duration. Iel. at 486. This reformulation ap-

p
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plies as well for establishing prescriptive ease-
ments, save for those differences required by the
differences between fee interests and easements.

FN5. These four elements are established
by clear and convincing proof of the fol-
lowing:

(1) Control-The claimant must exercise a
degree of use and control over the parcel
that is normal and customary considering
the characteristics of the land (refleciing
the former elemenis of “actual,” and in
some ways “exclusive,” possession);

(2) Intent-The claimant must demon-
strate intent to claim full ownership of
the tract superior to the rights of all oth-
ers, particularly  the legal owner
(reflecting the former elements of “claim
of right,” “exclusive,” “hostile,” and
“adverse™);

(3) Noatice-The claimant's actions with
respect to the land must be sufficient to
give actual or constructive notice to the
legal owner of the claimant's intent and
exclusive control (reflecting the former
“visible,” “open,” “notocrious,” and in
some ways the “hostile,” elements); and,

(4) Duration-the claimant must satisfy
each of these elements continuously for
the required period of time (reflecting
the former “continuous” element).

Fraley, 829 N.E.2d at 486.

Wilfong, 838 N.E.2d at 406 (footnote in original),
Whether a prescriptive easement exists is a question
of fact, Capps v. Abborr, 897 N.E.2d 984, 988

(Ind.Ct.App.2008).

- The Lot Owners contend that the trial court erred
when it concluded that the Salyers had proved all of
the elements required to establish a prescriptive
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easement. Specifically, the Lot Owners contend .
that, “[s]o long as the Drive remained dedicated to
Kosciusko County and under its control, all mem-
bers of the public had a right to use it.” Appellant's
Brief at 10. And they argue that, because the Drive
was dedicated as a public way, the Salyers have
neither proved adverse use nor met the preseriptive
period. The Salyers counter that they have met their
burden to prove adverse use of the property of “the
Basses and Suttens as private owners of the under-
lying fee simple title” in the area marked on the plat
as the Drive and in_the riparian area where the
Drive meets the lake. Appeliees' Brief at 15.

FN6. The Salyers also suggest that the Lot
Owners waived review of the trial court's
determination on the prescriptive easement
because the Lot Owners did not frame their
argument in terms of the elemments now re-
quired to establish a prescriptive easement.
As discussed above, the Salyers are correct
that the Indiana Supreme Court has re-
cently reformulated the elements of pre-
scriptive easements. But that reformulation
did not constitute a material change in the
type of evidence required. Instead, the new
elements merely recategorize of the former
elements, as shown by the supreme court's
definition of the new elements in terms of
the former ones. See Fraley, 829 N.E.2d at
486. Moreover, the Salyers have not cited
any legal authority to support their conten-
tion. We have no difficulty in following
the Lots Owners' arguments and will con-
sider their claim on the merits.

In their complaint the Salyers sought to establish a
prescriptive easement “for the purpose of access to
Yellow Creek Lake, placing a pier in the waters of
Yellow Creek Lake and docking a boat in the wa-
ters of Yellow Creek Lake [.]” Appellants' App. at
25, The trial court likewise *966 considered the is-
sues of access to the lake and use of the riparian
area as a single issue. But we will first consider the
prescriptive easement claim regarding access over
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the Drive and will then turn to the same claim re-
garding the riparian area, We believe that this is the
most logical approach given that, as discussed be-
low, a property interest in the land appurtenant to a
riparian area is a condition piecedent to riparian
rights.

1. The Drive

[3] Between 1951 and, at the earliest, 1994, Kos-
ciusko County held a public easement over and
across the Drive. The Kosciuske County Beard of
Commissioners approved the Subdivision plat on
July 2, 1951, and the plat was recorded on July 5,
1951. Tt is well-settled that “the owner *who plats a
street and acknowledges the plat- and has it ap-
proved and recorded grants to the municipality, in
trust for the public, title to an easement for a street
[.1' ** Pozwic v. Porter County Dev. Corp., 779
N.E.2d 1185, 1192 {(Ind.Ct.App.2002) (quoting
Beaman v. Smith, 685 WN.E.Z2d 143, 147
(Ind.Ct.App.1997)}. Thus, when the Board of Com-
missionets approved the plat and the plat was recor-
ded, there was a statutory dedication of the Drive,
And when the Drive was dedicated, the county ac-
quired title to an easement over the Drive in trust
for the public. See id.

[4] The arguments advanced by the Lot Owners and
the Salyers depend upon whether the use of the
Drive by the Salyers (and their predecessors in title)
was adverse to the fee simple title of the Lot Own-
ers during the period when the Drive was a dedic-
ated public ecasement. As explained above, a
claimant cannot prevail on a prescriptive easement
claim if he fails to prove any one of the four ele-
ments of control, intent, notice, and duration. Car-
nahan, 716 N.E.2d at 441, In this case we hold that
the element of intent is dispositive.

[5] Tntent reflects the former elements of “claim of
right,” “exclusive,” “hostile,” and “adverse.” Fra-
ley, 829 N.E.2d at 486. In this context, intent is not
subjective but is determined by objective, observ-
able conduct measured against the applicable legal
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standard. Here, the question presented is whether
while the Salyers were using a public easement
over the Drive to access the lake, they perfected an
adverse claim to a prescriptive easement over the
Drive against the Lot Owners. We will also con-
sider whether the Salyers' use of the Drive was ex-

clusive.

On the question of intent, the trial court found in
relevant part that:

The interest of [the Salyers | and [their ] prede-
cessors in fitle to the access to their pier over two
and one-half feet (2 1/2) on each side of the
centerline extended to the drive located between
Lots 10 and 17 on the Roy Homan Subdivision
on Yellow Creek Lake is wnigue and distinet
from any interest claimed by the public in what
had been the public way shown on that plat. The
use by Plaintiffs and Plaintiffs’ predecessors in
title was a use of the underlying fee simple title
of Defendants and Defendants' predecessors in
title and not the use of a public way as described
on the Roy Hohman Subdivision on Yellow
Creck Lake [plat.]

Appellants’ App. al 4 (emphases added). The trial
court then concluded that, with respect to the area
formerly occupied by the public easement, that the
Salyers “have demonstrated their intent to claim the
right of access to the water's edge ... superior to the
rights of all others and in particular superior to the
rights of adjacent owners.” Appellants’ App. at 10.

The Salyers contend that under *967Daisy Iarm
Limited Partnership v. Morrolf, 886 N.E.2d 604
(Ind.Ct.App.2008), frans. denied ( Daisy Farm [
"), they may acquire prescriptive rights in the fee
simple interest of the Lot Owners underlying the
public easement across Lots 10 and [7. The ques-
tion presented in Daisy Farm I was whether the
claimant's use of real property that was burdened in
part by a public easement could ripen into title by
adverse possession of the underlying fec simple
title. On that question, we held that prescriptive
rights can be established against the underlying fee
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holder of land burdened by an easement in favor of
the public, but only if there is sufficient evidence to

satisfy all four elements of adverse usage in addi-

tion to the permitted use under the easement. o at
011. We remanded for the trial court to determine
whether Daisy Farm, the claimant, had met that
burden. fd. On remand, the trial court found that
Daisy Farm and its predecessors in title had failed
to exert “sufficient control, intent, notice, and dura-
tton in addition to permitted use™ by others to ac-
quire title by adverse possession. Daisy Farm Lid.
Partnership v. Morrolf, 915 N.E.2d 480, 485
{(Ind.Ct.App.2009) (* Daisy Farm II ™). We af-
firmed on appeal based on Daisl‘:){\llji'arm's fatlure to
establish the element of control. Daisy Farm II,
915 N.E.2d at 489,

FN7. In Dqisy Farm II, in dictum we also
considered whether the claimant had paid
taxes on the real estate. The payment of
taxes is not an element required to estab-
lish a prescriptive easenent,

In Brown v, Hejdershach, 172 Ind.App. 434, 360
N.E.2d 614 (1977), we considered the claim of a
prescriptive easement over a recorded easement
providing access to a lake similar to the claim as-
serted by the Salyers in this case. In Brown the re-
corded easement was not platted for use by the pub-
lic but was created by grants contaiced in deeds.
The owners of the dominant estates brought an ac-
tion for an injunction declaring their right to ex-
clusive use and possession of the easement and to
prevent the owners of the servient estates from ex-
panding the number of persons authorized to use
the easement. The trial court enjoined the servient
owners from interfering with the dominant owners'
right to the peaceful use and possession of the ease-
ment “as the same has been enjoyed by [them] and
‘their predecessors in title for more than twenty
years last past” and restricted use of the easement
to the dominant owners and their successors in in-
terest, fd. at 618.

In Brown, we reversed the trial court's conclusion
and judgment that the owners of the dominant es-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 8

tates had acquired an exclusive prescriplive ¢ase-
ment over the same easement granted in the deeds.
We noted that if an easement is enjoyed under a
deed there can be no adverse enjoyment until the
expiration of the right under the deed, id. at 618,
and we held that:

Since the use was not adverse, the easement can-
not be expanded by prescription into an exclusive
easement. The wvse of the land for access was ex-
pressly permissive. IT the facts and circumstances
of a case lead to the conclusion that the user was
merely permissive, they are fatal to the prescrip-
tion.

Id. at 621,

Here, too, the Salyers' use of the public easement
was permissive. Like the dominant owners of the
easement created by deeds in Brown, as members
of the public the Salyers were granted use of a plat-
ted Drive for access to the lake. And, just as in
Brown, their use of the Drive was consistent with
the grant of the public easement and did not be-
come adverse until their right to use the easement
expired when the Drive was vacated.

*968 From 1969 until the Board vacated the Drive
by ordinances passed between 1994 and 2008,

the period of fime in question during which the
Salyers used the Drive, the Drive in its entirety was
a dedicated public way, See Poznic, 779 N.E.2d at
1192. Nevertheless, the trial court found that the
Salyers' use of the Drive was “unique and distinct,”
presumably because they used the Drive to access
the pier that they had built, maintained, and used in
the riparian area. But, the Salyers have not
shown that their use of the Drive fo access the lake
from C.R. 850 exceeded the grant of the easement
created by the statutory dedication and, thus, have
not met the burden of Daisy Farm I or Brown. In
other words, because the Salyers' use of the Drive
to access the lake was a use permitted under the
public easement, they have not shown that their use
was adverse to the Lot Owners' underlying fee
simple title,
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FN3. We acknowledge that the Salyers
used the Drive following its vacation in
three installments. Use following each va-
cation could have been adverse as to the
fee simple title in the vacated tract. But the
first act vacating a portion of the Drive oc-
curred in 1994, less than twenty years ago.
Because the prescriptive period is twenty
vears, the Salyers cannot establish adverse
use for the prescriptive period following
vacation of any tract of the Drive.

FN9. As discussed below, any valid claim
of an interest in the pier and the riparian
area is ancillary to and contingent upon
whether the Salyers had a property interest
in the abutting land.

[6] The Salyers would have had no right to enter
upon the Drive were it not for the public easement.
We do not subscribe to the Trojan Horse argument
that while the Salyers were enjoying use of the pub-
li¢ easement, their perntissive use concealed an ad-
verse claim to a prescriptive easement over the
same area. Having used the public easement for its
intended purpose, to access the lake, the Salyers
cannot dentonstrate that their use was at the same
time under a claim of right, exclusive, hostile, or
adverse to the fee simple title of the Lot Owners,
See Fraley, 829 N.E.2d at 486. Because the Salyers
have not shown adverse use, they have not shown
an intent to use the Drive in a manner superior to
the rights of all others, including the Lot Owners.
See fd.

FNI10. The trial court also found that the
Drive was “not routinely used by the pub-
lic.” Appellants' App. at 8. But the public's
failure to use a dedicated way does not af-
fect the easement granted under the dedica-
tion. See Zakwutansky v. Kanzler, 634
N.E2d 75 (Ind.Ct.App.1994) (“frequency
of use is unimportant and a road is non-
ctheless a highway though rarely used, if
used by those who desire to go that way.”)
{internal quotation omitted).
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I7] 1t is significant, if not controlling, that until the
Drive had been vacated, the Lot Owners had no
standing or authority to challenge or prohibit the
Salyers' use of the Drive for access between C.R.
850 and the lake. A necessary coroliary to the doc-
trine of prescription is the principle that the owner
of the record title who has been duly placed on no-
tice of an adverse claim can defeat that claim by
timely asserting his property rights and objecting to
the claimant's use. Here, however, during the period
when the easement over the Drive was platted and
dedicated to the public, the Salyers' use of the
Drive for access to the lake was derived from, and
entirely dependent upon, the public easement. Thus,
it cannot be said that the Lot Owners acquiesced in
the Salyers' adverse use of their fee simple title
when the Salyers used a public easement to access
the lake. See Bawer v. Harris, 617 N.E.2d 923, 927
(Ind.Ct.App.1993) (prescriptive easement is estab-
lished in part by continuous*969 adverse use with
knowledge and acquiescence of servient owner).

Further, the Salyers have not demonstrated
“exclusive” use sufficient to establish a private pre-
seriptive easement over the Drive. Under the Frafey
and Wilfong reformulation of the elements neces-
sary to establish a prescriptive easement, the ele-
ment of intent also includes the former element of
“exclusive.” See Fraley, 829 N.E.2d at 486. In
Bauer, we considered what constitutes exclusive
use of a prescriptive easement where the right-
of-way at issue was also used by others. Citing the
longstanding precedent of DeShields v. Joest, 109
Ind.App. 383, 34 N.E.2d 168, 170 (1941), we said:

“ By [“]exclusive,[”] the law does not mean that
the right[-]of[-]way must be used by one person
only, because two or more persons may be en-
titled to the use of the same way, but simply that
the right should not depend jfor ifs enjoyment
upon a similar right in others, and that the party
claiming it exercises it under some claim existing
in his favor, independent of all others. It must be
exclusive as against the right of the community af

LIR1}

large.
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Bauer, 617 N.E.2d at 927 (citation omitted). Thus,
in Bauer, we held that, in the context of a prescript-
ive easement, the term “exclusive use™ means an in-
dependent claim of right, a use which does not de-
pend upon use by others; it does not mean a use
which excludes others entirely, Id. at 928.

{8] The dispute in Bawer was entirely between
private parties. But the well-settled rule followed in
Bauer is even more compelling here where access
to the lake was by means of a platted public case-
ment. Here, it is clear that the Salyers' right of ac-
cess to and from the lake was not independent but
relied entirely upon the general public's right to use
the dedicated Drive. The Salyers' right of access to
the lake depended upon a “similar right in others”
granted in the plat, and it cannot be said that they
had any right of access “exclusive as against the
right of the community at large.” See id. at 927. A
claimant's right of access under a public easement
is not exclusive precisely because that right is
shared with others. As such, the Salyers' use of the
Drive was not in the [east an exclusive use, and
they have wholly failed, as a matter of law, to
demonstrate the exclusive use of the Drive required
to demonstrate intent to establish a private pre-
scriptive easement against the underlying fee
simple title of the adjoining Lot Owners.

[9][10] Special findings must contain all facts ne-
cessary to rccovery by a party and the ultimate facts
from which the court has determined the legal
rights of the parties. Marter of Estale of Kroslack,
570 N.E.2d 117, 121 (Ind.Ci.App.1991). A court on
review must determine whether the specific find-
ings are adequate to support the trial court's de-
cision. Id. The findings are adequate if they dis-
close a valid basis under the issues to support the
result reached in the judgment. fd. Likewise, spe-
cial findings are inadequate if they fail to disclose a
valid basis for the conclusions and judgment.
Bauer, 617 N.E.2d at 927.

Here, even as a propetly found fact, see Yanaff, 688
N.E.2d at 1262, the trial court's finding that the
Salyers had a “unique and distinct” interest in ac-
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cess to the pier is not a valid basis to support the
legal conclusion that they acquired, for their exclus-
ive use and benefit, a prescriptive casement (0 the
water's edge. This finding is inadequate as a master
of law because the Salyers’ use of the public ease-
ment over the Drive was neither adverse 1o the Lot
Owners nor superior to the rights of all others. The
pier facilitated the Salyers' access to the lake, but
whatever*970 recreational or personal property in-
terest the Salyers had in the pier, they did not have
a real property interest in the pier, and they used a
public easement-not a privale easement-to reach it.
The ultimate facts, the facts that determine the legal
rights of the parties, are that the Salyers' use of the
Drive to access the lake was, at all relevant times, a
permitted use under the easement and a non-
exclusive right shared with the public.

Indeed, the judgment does not address the public
casement, While the public easement is the single
most significant fact in this case, the trial couri's
findings and conclusions barely acknowledge it.
The public easement is conspicuous by its absence
in the special findings and the glephant in the room
of the judgment on appeal. The easement is referred
to only indirectly and tangentially as “a drive” or
“he drive” on the subdivision plat or “what had
been the public way.” The findings and conclusions
do not squarely address either the fact or the nature,
extent and legal effect of the public easement, and
to that extent, the findings and conclusions are in-
adequate to support the judgment.

[11] In sum, the Salyers' use of the Drive to access
the lake was permissive, that is, their use of the
Drive was a permitted use under the public ease-
ment. A permissive vse cannot be adverse so as to
ripen into an easement by prescription. Browsn, 360
N.E.2d at 621. A right shared with the public is, by
definition, non-exclusive. And where, as here, the
use was not adverse, the easement cannot be expan-
ded by prescription into an exclusive easement. See
id. Thus, the Salyers have not demonstrated the ad-
verse and exclusive use required to establish an in-
tent to use the underlying fee and have not estab-
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lished a prescriptive easement within the Drive. Ac-
cordingly, the trial court's judgment on this issue is
clearly erroncous.

2, The Riparian Area

[12]{13] We next consider whether the Salyers have
established a prescriptive easement in the riparian

area where the Drive meets the lake. Riparian
rights have been described as follows:

FN1I. Riparian rights have been tradition-
ally associated with owners of land abut-
ting a river or streaim, while those with
shoreline on a lake or pond acquired littor-
al rights. Zapffe v. Srbeny, 587 N.E.2d 177,
178 n. | (Ind.Ct.App.1992). frans. denied.
But the term “riparian” is now widely used
to refer to both classes of ownership, id.,
and we use that term here.

Generally, a property owner whose .property
abuts a lake, river, or strean pOssesses certain ri-
parian rights associated with ownership of such a
property. Parkison v. McCre, 831 N.E2d 118,
128 (Ind.Ct.App.2005), frans. denied; see also
Watson v. Thibodeau, 559 N.E.2d 1205, 1208
(Ind.Ct.App.1990) (riparian rights are appurten-
ant to the shore Jand owned in fee title); Brown v.
Heidersbach, 172 [nd.App. 434, 440, 360 N.E.2d
614, 619 (1977) (riparian owner acquires his
rights to the water from his fee title to the shore
land). The term “riparian rights” indicates a
bundle of rights that turn on the physical relation-
ship of a body of water to the land abutting it.
Robert E. Beck, Waters and Water Rights §
6.01(a) at 6-7 (2001). Riparian rights are special
rights pertaining to the use of water in a water-
way adjoining the owner's-property. 78 Am. Jur.
2d Waters § 30 (2002). Riparian rights of the
owners of lands fronting navigable waters are de-
rived from common law as modified by statute,
65 C.J.S. Navigable Waters § 82 (2000). Accord-
ing to some authorities, riparian rights do not
+97] necessarily constitute an independent cstate
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and are not property rights per s¢; they are merely
licenses or privileges. [d. Stated differently, they
constitute property rights of a qualified or restric-
ted nature. Id.

Cir. Townhouse Corp, v, City of Mishawaka, 382
N.E2d 762, 767-68 (Ind.Ct.App.2008), trans.
denied. In other words, a claimant must have a
property interest in the land appurtenant to the
water before he can acquire rights to use the wa-
ter. See id.

Although ripartan rights arise from ownership of
the land appurtenant to the water, we have also held
that one may acquire a prescriptive easement in ri-
parian rights. Tn Bromelmeier v. Brookhart, 570
N.E.2d %0 (Ind.Ct.App.l99l), trans. denied, we
held that the dominant estate holder of a prescript-
ive easement may use the riparian rights of the ser-
vient tenant. /d. at 91-92. In Bromelmeier, a couple
owned property across the road from lots that abut-
ted a lake. A ten-foot-wide “strip™ ran between two
of the lake lots. Jd. at 91. For more than twenty
years, the couple used that strip to access the lake.
They also installed a pier where the strip met the
water. Subsequently, the lakeside lot owners on
either side of the strip purchased the ten-foot-wide
strip and erected a barrier across it.

The couple filed suit claiming that they had estab-
lished a prescriptive easement in both the ten-
foot-wide strip and the lot owners' riparian rights in
the lake. The trial court agreed that the couple had
acquired a prescriptive easement for access to the
lake, but the court found riparian rights were
«,pavailable to those merely holding an easement.”
[d. On appeal, the partics did not dispute the estab-
lishment of a prescriptive easement in the ten-
foot-wide strip, but the couple challenged the
comrt's determination that an easement cannot be
established in ripacian rights.

We held that resolution of the issue turned on the
intent of the parties when they created the ease-
ment. Id. at 92. Specifically, “Iw]here adequately
demonstrated, the purpose and intent to use the ri-
parian rights of a servient tenant become part of an
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easement acquired by prescription.” Id. Based on
the evidence in that case, we held that the couple
had used the strip to access the lake for the installa-
tion and use of a pier and the surrounding water for
the prescriptive period. Id. As such, we held that, as
easement titleholders, the couple had also estab-
lished a prescriptive casement in the riparian rights
of the lakeside lot owners. Id at 93. We note,
however, that unlike in this case, Bromelmeier in-
volved only a dispute between private parties, and
there was no public easement for access to the lake
in question,

Here, as in Bromelmeier, we have been asked to de-
termine whether owners of real property that does
not abut a lake have established a prescriptive ease-
ment in a path to access the lake and in riparian
rights to the lake. In separate paragraphs the trial
court concluded that the Salyers had established a
prescriptive easement in the Drive and also in the
riparian area. Having already determined that the
Salyers have not esiablished a prescriptive ease-
ment in the Drive, we must next determine whether
they have established a prescriptive easement in the
riparian rights to the lake.

In its judgment, the trial court held that:

[The Salyers] are the owners of an easement in
the riparian area of [the Lot Owners] in Yellow
Creek Lake, Kosciusko County, [ndiana, de-
scribed as follows:

%972 Six feet (6") on either side of the center-
line of a “drive” between Lots 10 and 17, ex-
tended into the water of Yellow Creek Lake 2
reasonable distance, as shown in the Plat of the
Roy Hohman Subdivision on Yellow Creek
Lake, recorded in Plat Book 4, page 5 in the
Office of the Recorder of Kosciusko County,
Indiana.

Appellants” App. at [1. This paragraph defines the
area of water in which the trial court concluded that
the Salyers had established riparian rights.
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Again, “[tlhe term ‘riparian tights' indicates a
vundle of rights that turn on the physical relation-
ship of a body of water to the land abutting it.” Wa-
rer and Water Rights § 6.01(a) at 6-7. Here, the
Salyers have no fec simple interest in any real prop-
erty abutting Yellow Creek Lake. And, as we have
determined above, they have not established a pre-
scriptive easement within the Drive that connected
C.R. 850 and Yellow Creek Lake. The Salyers have
not cited and we have not found any precedent
holding that one may acquire riparian rights by pre-
scription where the claimant has no property in-
terest in the land abutting the riparian area. Thus,
on the facts presented, we conclude that the Salyers
have not cstablished a prescriptive easement in the
riparian area defined in the trial court’s judgment.

Our decision in Bromelmeier supports this result.
There, we held that the owner of property that did
not abut the fake had established a prescriptive
easementi in riparian rights based on the parties' in-
tent when they created the easement appurtenant for
the purpose of access to the lake. Bromelmeier, 570
N.EZ2d at 92. As we stated, “[w]here adequately
demonstrated, the purpose and intent fo use the ri-
parian rights of the servient tenant hecome a part of
an easement acquired by prescription.”  Jd.
{emphasis added). Thus, implicit in our holding is
that the claimant's riparian rights were contingent
upon having a real property interest in the property
adjacent to the lake. In other words, a prescriptive
easement may be established in riparian area only
if the claimant has a fee simple interest or other
vested right to use the property that abuts the ripari-
an area.

Likewise, il Brown we considered whether riparian
rights inure to the dominant estate of a lakeside
easement. The domiinant OWners contended that the
access easement to the lake included more than
mere access and that the easement created riparian
rights incident to the easement, including the right
to dock boals in the lake at a pier attached to the
easement. Following the Michigan Sapreme Court
as well as similar cases from Minnesota and New

Westlew
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York, we held that the grants creating the easement
to the lake conveyed no riparian rights and that, ab-
sent an express grant, the dominant titleholder of a
takeside easement, the easement titleholder, does
not hold the riparian rights inherent in the servient
titleholder. Id. at 619-20.

Here, the Salyers have no fee simple interest in
property abutting the lake. Nor have they estab-
lished a prescriptive easement in the Drive that
abuts the riparian area any greater than the public
easement that has been vacated. Thus, we hold that
the trial court erred when it held that the Salyers
had established a prescriptive easement in the ri-
parian area where the former Drive meets Yellow
Creek Lake.

Conclusion

We conclude as a matter of law that the Salyers
have not proved that they own a prescriptive ease-
ment over the Drive, The Salyers' contention that
they demonstrated an intent to use the Drive ad-
verse to the interests of the underlying fee simple
title holders is not supported by the ¥973 wial
court's finding that the Salyers' use of the Drive was
“unique and distinct.” Rather, the evidence supports
a finding that while the Salyers built a private pier
to facilitate their use of the lake, they used the pub-
lic easement over the Drive to access the lake,
which was a permitted use, the very purpose for the
easement, and a right shared with the public. The
Salyers have also not shown the esfablishment of a
prescriptive easement in the Lot Owners' riparian
rights, Again, viparian rights arise from a claimant's
interest in the fand abutting the water. Because the
Salyers own neither a fee simple interest nor a pre-
scriptive easement abutting the lake, they cannot
and have not established a prescriptive easement in
the Lot Owners' riparian rights. To the extent the
trial court found to the contrary, the trial court's
findings and conclusions are cleatly erroneous.

Reversed,
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FRIEDLANDER, 1., and BRADFORD, }., concur.

Ind.App.,2010.
Bass v. Salyer
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